














Honorable Bernard DeLisl e 

"Returning to tho consideration of Sectio:1 
79 .490 ~ supra - the sole duties of the 
County Court of st . Louis County were to 
determine if notice of the intended appl i 
cation had been given as required by the 
statute ~ and to determine if the petition 
was by two thirds of the legal voters of the 
City. The County Court coul d only hear and 
determine the facts which the legislature has 
said will effectuate the legisl ative power 
to disincorporate City. If the determined 
facts as to signatories to the petition and 
publication of notice ~et with t he require
ments of the statute ~ the statute was manda 
tory in effectuating the legislative will. 
The statute does not vest a county court 
with either l egislative or judicial discre
tion. In such •hearing and determination • 
t he County Court wa s •exercising a judicial 
function~ ' or performing •duties judicial 
in nature . ' In t his respect an incorporating 
proceeding or a disincorporatinG proceeding 
has somewhat the characteristics of a true 
action at la~ or in equity. But in the per 
formance of i t s wh olo dutie s , it see~s to 
us , t he County Court was not exorcising 
t judicial power • such as is vested in certain 
courts , other than county courts , by Section 
1 1 Art . V, Constitution of 1945; it was 
merely acting as the l egislative a gent to 
hear and determine t he facts . It was a part 
of the instrumentality throueh vm i ch, by 
Section 79. 490, supra ~ the legislative power 
is exercised in disincorporating fourth
class cities . In re City of Uniondale ~ supra; 
Kayser v . Trustees of Bremen, supra; In re 
City of Berkeley 1 supra . " 

Taking the term "judicial power" in its broad sense , there 
would appear to be l ittle doubt t hat the county court in or
ganizing a drainage district does , in such broad sense ~ exercise 
judicial power. This conclusion is supported by the case of 
Turner et al. v . Penman et al., 220 Mo. App. 193, 282 s . cr. 498, 
in which the court considered the question of whether or not the 
ordor of a county court organizing a drainage district was subject 
to review on certiorari. In its opinion the court stated (220 
Mo. App . l . c . 200 ) : 
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Honorable Bernard DeLisle 

"As a general rule certiorari will lie to 
review proceedings to establish a drainage 
district where the court or other inferior 
tribunal before which t he proceedings were 
had, fails to comply with the essential 
requirements of the statute, or otherwise 
acts without jurisdiction or in excess of 
its jurisdiction, nnd no appeal or other 
adequate reme~l. is provided. (11 c .J., 
P• 674, sec. ~; Dewell v . Commissioners 
of Sn~ Island Dr ainaco District, 232 Ill . 
215, 83 u. 7. 811; Sanner v. Union Drainage 
District , 175 Ill . 575 , 51 N. E. 857; State 
ex rol . v . Posz, 100 Minn. 197, 118 N. \ . 
1014; St ate ox r el . v . Grindoland , 195 N. O. 
(l.tinn. ) 781; In re Jenson, 198 n. t . (J.rinn. ) 
455.) 

"Sta te ex rel. v . Weithaupt, on uhich 
relators rely to support their contention 
thAt certiorari will lie was decided in 
division iri 19!4, and Sta te ex rel. v . 
Dawson, on Which respondents rely to support 
their contention t hat certiorari will not 
lie was decided :n Bane In 1920. The judge 
who wrote the opinion in State ex rel. v . 
Weitbaupt, concurred in the opinion 1n State 
ox rel. v . Da\Tson. No mention is ma de of 
the Weithaupt case· in the Dawson case . There 
is this distinction between the \/eithaupt 
case and the Dawson case . In the former the 
act establishing the district was challenged, 
and i n the latter t he act extending the 
boundary lines was cballenc;od. In extending 
t ho boundary no n ew entity ttns brought i nto 
existence, t he arm of t ho old corpora tion 
was merely extended. 

"5 Ruling Case Law, P• 259, says that it 
is fairly well settled t hat judicial action 
is an adjudication upon the rights of parties 
who in general appear or are brought before 
t he tribunal by notice or process and upon 
whose claims some decision or judgment is 
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Honorable Bernard DeLisle 

rendered . The order establish ing Drainage 
District No. 38 certainly has a ll of the ear 
marks of judicia l action as defined by Ruling 
Case Law. And i n addition to creating a 
corporate body this order went further and 
levied an assessment of 35 cents per acre 
upon all the l ands in the district for the 
purpose of paying the expennes of · organiza
tion, In Stato ex rel . v. Dawson, the court 
uses tho following langua ge: •The oere fae t 
that the lands of the rel ators 1n this case 
have boen incorporated into the Albany 
Drainage District does not tlso facto in any 
manner af:oct r elators' rig s in the prenises, 
so long as their property had ~either been 
benefited nor damaged.• Then follows a quo
tation from Buschling v . Ackl ey, 270 Uo . 157 , 
l . c . 165, 192 s .w. 727 , as foll ows: •From 
thia it is evident that it is the taking or 
danaging of the prope rty 1 and not the incor
poration of the . district that affects the 
owners ' rights .• But by t he order at bar 
which we aro asked to declare l e gislative 
i n character t he court not only incorporated 
t he district and i ncl uded relators l ands 
therein, but a lso pl a ced an assessment upon 
their l ands which woul d resul t in literally 
taking the l an ds shoul d t hey refuse to pay. 

"It is ou::o conclusion that the \/eithaupt 
case was not overruled by the Dawson case , 
and t hat certiorari is the proper re1::1edy to 
reach the mer its of rela tors • cause . " 

However, the Supreme Court, in the Pankey case and the 
Kinl och case, did not hold t ha t the county courts were excluded 
from the exercise of any judicia l power . They hel d , rather, 
t hat the county courts could no longer exercise judicial power 
in the strict sense. In the earlier Rippeto case t he court had 
leaned toward the idea of applying the more strict concept of 
judicial function, stating : "In acting on matters within its 
discretion , a county court is hel d to exercise judicial func 
tions . " 216 s.w. (2d) l . c. 507 . However , in the Pankey and 
Kinloch cases the court did not adhere to this strict test , and 
the decision in the Kinloch ca s e upholds the power of the county 
court to =ter ci:;e " duties judicial in nature" but not judicial 
power in the strict sense . 
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The incorporation of drainage districts is a legislative 
matter and a drainage district organized by tho county court is 
a municipal corporation . In re llississippi and Fox River, 270 
Llo . 157, 192 s . '1 . 727; Thcnpson v . City of l!aldcn, 118 s .w. (2d) 
1059. In viow of the holdin;:; of the Supremo Court in the Kinloch 
case , we are of the opinion that the incorporation of a drainage 
district is not such exorcise of judicial po~er as has been 
denied the county courts under the 1945 Constitution. 

There are two provisions of tho County Court Drainage law 
which might g ive rise to tho question of whether or not the court 
exercises judicial power. One is Section 243 . 070 , providing for 
the court•s hearing remonstrances ag~inst the establishment of 
the district . This , however, is quite similar to the court's 
duties to hear ro~onstrances against the establio~nt of a 
public road (Sec . 228 . 050) , and in the Rippeto case the court 
did not str1ko down the county court •s e:~orcise of such function. 
Therefore , we believe that the county court would not be pre
cluded from exercising a stellar function regarding county court 
drainage districts . -

Section 243. 120 provides for tho county court•s hearing 
exceptions to tho report of the viewers aase~sinc benefits and 
fixing damages . This section further provides for the county 
court•a condemning land required for riv1t of ways , holdine 
basins and other work. ?his provision for cond~nation in the 
county court is clearly unconstitutional under i;ho Supreme 
Court•s decision in the Pankey case. However, tho Legislature 
has provided for the county court •s condo~tion in the circuit 
court of l ands for drainage systorlS in Section 49. 300 . Adequate 
provision having been nade for the condemnation of land for such 
purpose , we are of the op,.nion that the 1nval1.dity of the pro
vision therefor in Section 243 . 120 would not invalidate the 
County Court Drainage District l aw. 

Section 243 . 120 als~ provides for the county court •s 
review of tho assessment of benefits and the fixing of damages . 
In the case of Beck v. J.Ussou.ri Valley Drainage Diet ., 46 F . 
(2d) 632, 84 A. L. R. 1089 , the United States Court of Appeals 
discussed the nature of proceedtnss for the assessment of bene
fits and damages under the Circuit Court Drainage District law 
(Chap . 242) . In this caso the court stated, 84 A. L. R. l . c . 1096: 

" ~$- -:: -:, We have already seo that the mere 
inclu~ ion of appellant 's land vi thin the 
district does not deprive him of due process, 
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if, at some stage of the proceedinG, he is 
given an adequate hearing upon tho ques tion 
of benefits and daoa~es . Such a hearin6 is 
provided by sec tion ~392 . Any landounor who 
feels a ggrieved thereby oay fi l e exceptions 
t o the report of tho concissionors , or t o 
any assessment of either benefits or damages, 
and such excepti ons shell bo hoard by the 
court in a sunu:nry canner . If this action 
of tho state circuit court bo doomed Judicia~ 
it mus t bo conceded tha t the hearing cr anted 
satisfies the do~nds of duo process . nut , 
if uo assuno , ns wo think ue oun t , that, under 
the cited statuton , tho report of the co~-
mis ~Jionorn making the asoossncnts 1 tho fi l ing 
of exccptior~ , and tho a ction of tho court 
upon these exceptions , tal::en together , form 
a part of the l eg is lative or administrative 
procedure of the state in perfect ing and 
carryinc out the purposes of those drainage 
di stricts , then i t is incumbent upon tho 
landowner concerned to avail hir:lself of the 
a~inistrative ronedy afforded by the state 
l a VI . ~· ·:·· *" 

That cc. so did involve c. circuit court drainnc o district , 
but we are of t ho ouinion tb.a t tho Il!l ture of the function of 
the court in roviowlng asseos~ents is the saoc under the County 
Court Drainage D~strict law and that tho exercise of such func 
tion by the county court doe s not constitute an ezercise of 
judicial power. 

Some que s tion n ibht a l so ari se as to uhether or not the 
count y court is precluded fron exoPcising jurisdiction r especting 
drainage districts by reaaon of tho provision of Section 7 of 
Article VI of the 19~5 Constitut ion, vhich author izes the county 
court to manage only county business . As previously pointed out , 
the corresponding provision of the 1875 Constituti on authorizes 
the county court to manage county "and such other business as 
r!JD.Y be prescribed by l aw. " !hei! the section here under consid
erati on was first presented to the 1945 Constituttonal Convention 
i t rood : "'Phe court shall manage all county and such othol:' 
business , except judicial as prescribed by l aw, and keep an 
accurate record of its proceedings . " (Transcript of Debates, 
Constitutional Convention, pa~o 1623 . ) An amendment was offered 
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to strike the words "except judicial" because of the ambi guous 
meaning of the term 11 judie ial . n After considerable discussion 
the further amendment rma offered to str·ike the \tords "and such 
other. " When this amendment was offered tho f'ollovling discussion 
took place: 

"MR. PHILLIPS (of' JACKS OU ) : There are a 
good many functions which are del egated to 
the count y court and which are reall y of' a 
state nature , and i t would be rather danger
ous to strike out the words tand such other 
business as prescribed by l aw • {!- -~ * The 
county is a subdivision of the state in a 
sense that a ll of the powers of' the county 
court carrying out county business are 
essentia lly state activi ties del egated by 
the states to the l ocal units of government, 
but I think do not a gree t hat it is true 
that if' you go through our statutes you wil l 
find that the General Assembly has placed 
upon the county court a number of responsi
bi_l ities . 

"MR. BRADSHAW: Yes , that is true , and the 
organization of' drainage and l evee districts, 
etc ., is in the county. I think that coul d 
be considered as county functions . Since 
they are within the territoria l limits of the 
county, I think so. n 

In In re City of Kinloch, above cited, the court took a 
simil ar view of' the nature of the powers ~hich might be conf'erred 
upon the county court , stating , 242 s . w. (2d) l . c . 64: 

"We do not construe section 7, Article VI, 
Constitution of' 1945, as meaning the county 
court may not be given authority by law to 
act as the legis l ative a gent in proceedings 
to eff'ectuate the l egislative power in 
creating or abolishing cities . Section 7 
does not say county courts may not be g i ven 
such statutory authority. Nor do we con
sider the cases of' State ex rel . Lane v . 
Pankey, 359 Mo. 118 , 221 s.w. 2d 195• 
Ri ppeto v . Thompson , 358 Mo. 721, 2 l b s . w. 
2d 505; and state ex re~. Kowats v . Arnol d, 
supra , as authorities for strictl y construing 
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Section 7 to mean county courts may have 
statutory authority to act only 1n the 
manageoent of the county•s fiscal affairs . 
But the Lane, Rippeto and Kowats cases do 
clearly hold county courts now can have no 
authority to deteroine ~tters cocprehonding 
judicial action in tho exercise or •the 
judicial power of the state. •" 

In view of the foregoing , we are of the opinion t hat Section 
7 of Article VI of the 1945 Constitution does not precl ude the 
Legis l ature's continuing to impose the organization and management 
of drainage districts upon the county courts . 

CONCLUSION 

Therefore, it is the opinion of th is office that count y 
courts may continue to organize drainage districts under Chapter 
243, RSMo 1949, but county courts may no longer exorcise the 
power of condemnation conferred upon them by Section 243 .120, 
RSMo 1949. 

The foregoing opinion, which I hereby approve , was prepared 
by my Assistant , Mr. Robort R. Helborn. 

RR J:ml 

Yours very truly • 

JOIDl M. DALTON 
Attorney General 


